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List of recommendations

Recommendation 1

3.36 It is recommended that, rather than the current requirement of one
business day, the time frame be amended to require that a person report, ‘as
soon as practicable’ to the relevant authority.

Recommendation 2

3.37 It is recommended that, subject to the foregoing recommendation, the bill
be passed.






Chapter 1

Introduction

1.1 The Criminal Code Amendment (Animal Protection) Bill 2015 (the bill) was
introduced into the Senate on 11 February 2015. On 12 February 2015, the Selection
of Bills Committee referred the bill to the Senate Rural and Regional Affairs and
Transport Legislation Committee (the committee) for inquiry and report by 13 May
2015. * On 12 May 2015, the Senate granted an extension of time for reporting until
29 May 2015. An Interim Report was tabled on 29 May.

The bill
1.2 The purpose of the bill is to amend the Criminal Code Act 1995 to:

. insert new offences in relation to failure to report a visual recording of
malicious cruelty to domestic animals, and interference with the conduct
of lawful animal enterprises; and

. make consequential amendments.?
Conduct of the inquiry

1.3 Due to the timeframe and the very specific subject matter of the inquiry, the
committee agreed not to advertise the inquiry in the national press. The committee
did, however, write directly to a significant number of stakeholder groups, seeking
their comments on the provisions of the bill.

1.4 The committee received 1671 written submissions (see Appendix 1). A large
number of form letters were also received. A sample copy of each was published on
the committee's website.

1.5 The committee held a public hearing on Friday, 15 May 2015, in Canberra. A
list of witnesses who appeared at the public hearing may be found at Appendix 2.

1.6 The references to the Hansard transcript made in this report are to the proof
transcript and it is noted that page numbers may vary between the proof and the
official transcript. The Hansard transcript of the hearing is available online at the
committee's website.

Structure of the report

1.7 Chapter 2 of the report provides the background to bill, including the key
provisions of the bill.

1.8 Chapter 3 describes the key issues raised during this inquiry, including the
timeframe proposed by the bill in relation to the reporting of animal cruelty, the

1 Selection of Bills Committee, Report No. 1 of 2015, dated 12 February 2015.
2 Explanatory Memorandum, Criminal Code Amendment (Animal Protection) Bill 2015, pp 1-2.
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surrendering of visual recordings of animal cruelty, the damage caused by incursions
on farms (including threats to biosecurity) and the imposition of new criminal
penalties for specific offences.

1.9 The committee notes that additional comments or reports in relation to this
inquiry may be tabled in the Senate at a future time. These may include dissenting
comments.

Acknowledgement

1.10 The committee acknowledges the contribution of all those individuals and
organisations who prepared written submissions and those who appeared as witnesses.
Their efforts have assisted the committee considerably in the preparation of this
report.



Chapter 2

Background

2.1 The Explanatory Memorandum (EM) to the bill notes that the bill is 'designed
to minimise unnecessary delays in the reporting of malicious cruelty to animals'. It is
argued that when there is delay in the reporting of such events:

... there are serious implications for the animals involved as well as the risk
of significant threats to animal enterprise industries which include
economic viability, safety and biosecurity.*

2.2 The amendments proposed to the Criminal Code Act 1995 include the
insertion of a new Part 9.7 in relation to protecting animals and animal enterprises,
consisting of:

. Division 383, which relates to failing to report malicious cruelty to
animals; and

. Division 385, which relates to interference with the conduct of lawful
animal enterprises.?

Schedule 1 — Amendments
Part 1 — Main Amendments

2.3 Item 1 inserts a new Part 9.7 into the Criminal Code Act 1995, consisting of
two divisions, providing for the protection of animals and animal enterprises.

Division 383
2.4 Division 383 relates to failure to report malicious cruelty to animals.

2.5 Section 383.5 sets out two obligations relating to the reporting of malicious
cruelty to animals. Under the amendments proposed by the bill, if a person has made a
visual recording of an activity they believe to constitute malicious cruelty to an animal
or animals, they must report the activity to the relevant authority within one business
day. The person must also provide this record to the relevant authority (that has
responsibility for animal welfare in the jurisdiction) within five business days.*

2.6 The EM indicates that if a person fails to fulfil either or both of these
obligations, they have committed an offence under section 383.5.*

2.7 The EM indicates that the bill is not intended to override the constitutional
rights of states and territories to enact and enforce laws. It is also noted that
Subsection 383.5(4) limits the effect of the offence to where the alleged malicious

Explanatory Memorandum, Criminal Code Amendment (Animal Protection) Bill 2015, p. 1.
Explanatory Memorandum, Criminal Code Amendment (Animal Protection) Bill 2015, p. 1.

Explanatory Memorandum, Criminal Code Amendment (Animal Protection) Bill 2015, p. 3.

A W N e

Explanatory Memorandum, Criminal Code Amendment (Animal Protection) Bill 2015, p. 3.
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cruelty is observed and recording made by a federally regulated entity or in
constitutional trade or commerce or in a territory or Commonwealth place.”

2.8 It is proposed that the extent of the bill will be confined to ‘domestic animals'

It is intended that these will be those which are husbanded by or rely on
humans for elements of their nutrition, management, housing and general
wellbeing. This is in contrast to feral animals or other animals that are not
domesticated or reliant on human nurture.®

2.9 The EM notes that subsection 383.5(3) would set out that the defendant would
bear an evidential burden in relation to making out the matter in paragraph
383.5(1)(c). It is suggested that this is appropriate, because it reflects the fact that it
would be significantly more difficult and costly for the prosecution to, in effect, prove
a negative — i.e. that the activity was not reported — as information about whether the
matter was reported would in most cases be peculiarly within the knowledge of the
defendant.”

2.10 Itis also noted that the prosecution will not need to prove that a person knew
that the conduct occurred in the circumstances mentioned in subsections 383.5(4):

Absolute liability will apply. The effect of applying absolute liability to this
element would mean that no fault element needs to be proved and the
defence of mistake of fact is not available. ®

Division 385

2.11  Itis proposed, under Section 385.5, that a person would commit an offence if
they engage in conduct that destroys or damages property used in carrying on an
animal enterprise, or that belongs to a person who carries on or is associated with a
person who carries on an animal enterprise. This offence would be punishable by
imprisonment according to the following:

« An offence which results in economic damage exceeding $10,000: 5
years.

. An offence which results in substantial bodily injury or economic
damage exceeding $100,000: 10 years.

. An offence which results in serious bodily injury or economic damage
exceeding $1,000,000: 20 years.

«  An offence which results in death of any individual: Life imprisonment.
. In any other case: 1 year.®

Explanatory Memorandum, Criminal Code Amendment (Animal Protection) Bill 2015, p. 3.
Explanatory Memorandum, Criminal Code Amendment (Animal Protection) Bill 2015, p. 3.
Explanatory Memorandum, Criminal Code Amendment (Animal Protection) Bill 2015, p. 3.

Explanatory Memorandum, Criminal Code Amendment (Animal Protection) Bill 2015, p 3.

© 00 N o O

Explanatory Memorandum, Criminal Code Amendment (Animal Protection) Bill 2015, p 3.
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2.12 It is proposed that Section 385.10 would create a new offence of causing fear
of death or serious bodily injury if a person engages in conduct involving threats,
vandalism, property damage, criminal trespass, harassment or intimidation to another
person or persons connected with an animal enterprise. It is proposed that this offence
would be punishable by imprisonment.*

2.13  The EM notes that the bill is not designed to limit the lawful conduct of any
person engaged in peaceful picketing or acting in good faith in an industrial matter or
who, in good faith, is reporting on a matter of public interest according to the defences
listed in section 385.15. A defendant bears an evidential burden in relation to these
matters.™

2.14  Under the proposed amendment, it is proposed that the prosecution would not
need to prove that a person knew that the conduct occurred in the circumstances
mentioned in subsections 385.5(3) or 385.10(3). Absolute liability would apply. The
effect of applying absolute liability to this element would mean that no fault element
needs to be proved and the defence of mistake of fact is not available.*?

2.15 Itisindicated that, in relation to both Division 383 and 385:

Absolute liability is appropriate and required for this element of the
offences because it is a jurisdictional element. A jurisdictional element of
an offence is an element that does not relate to the substance of the offence,
but marks a jurisdictional boundary between matters that fall within the
legislative power of the Commonwealth, States or Territories. This is
consistent with Commonwealth criminal law policy, as described in the
Guide to Framing Commonwealth Offences, Civil Penalties and
Enforcement Powers. *3

2.16  Item 2 would insert definitions for the following terms:
. animal enterprise;
. constitutional communication;
. economic damage;
. federally regulated entity;
. serious bodily injury; and
«  substantial bodily injury.*

10  Explanatory Memorandum, Criminal Code Amendment (Animal Protection) Bill 2015, p 4.
11 Explanatory Memorandum, Criminal Code Amendment (Animal Protection) Bill 2015, p 4.
12 Explanatory Memorandum, Criminal Code Amendment (Animal Protection) Bill 2015, p. 3.

13 Explanatory Memorandum, Criminal Code Amendment (Animal Protection) Bill 2015, pp 3
and 4.

14 Explanatory Memorandum, Criminal Code Amendment (Animal Protection) Bill 2015, p. 5.
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Part 2 — Consequential Amendments

2.17  The EM indicates that, under Part 2, a number of amendments are proposed in
relation to defined terms that are to be used in new Part 9.7 of the Criminal Code Act
1995. The terms 'Commonwealth place' and 'constitutional trade and commerce' are
already used, and defined, elsewhere in the Criminal Code so the definitions for these
terms have been moved to the Dictionary, without any changes, so that each term is
only defined in one place. Part 2 also includes two new signpost definitions for ‘close
family member' and 'malicious cruelty to animals' and replaces a reference to postal,
telegraphic, telephonic communications in paragraph 400.2A(4)(b) with the new term
of ‘constitutional communication' that is inserted by Part 1.

Senate Standing Committee for the Scrutiny of Bills — comments on bill

2.18  Under its terms of reference the Senate Standing Committee for the Scrutiny
of Bills (the Scrutiny committee) is appointed to report, in respect of the clauses of
bills introduced into the Senate or the provisions of bills not yet before the Senate, and
in respect of Acts of the Parliament, whether such bills or Acts, by express words or
otherwise: ™

(i) trespass unduly on personal rights and liberties;

(i) make rights, liberties or obligations unduly dependent upon
insufficiently defined administrative powers;

(ii1) make rights, liberties or obligations unduly dependent upon non-
reviewable decisions;

(iv) inappropriately delegate legislative powers; or

(v) insufficiently subject the exercise of legislative power to
parliamentary scrutiny.

2.19  The Scrutiny committee examined the bill and its provisions. The Scrutiny
committee's findings are summarised below.

Undue trespass on personal rights and liberties — reversal of burden of proof —
schedule 1, item 1, proposed subsection 383.5(3)

2.20  In commenting on Schedule 1, Item 1, proposed subsection 383.5(3), the
Scrutiny committee noted that the proposed subsection provides that the defendant
would bear an evidential burden in relation to making out the matter in paragraph
383.5(1)(c), namely, that malicious cruelty was not reported to a relevant authority
within one day after the activity occurred and that the visual record of that activity
was not given to the relevant authority within five days. The Scrutiny committee
acknowledged the argument provided in the EM as to why this approach is
appropriate.'® However, it argued that:

15  Senate Standing Committee for the Scrutiny of Bills, Alert Digest No. 2 of 2015, 4 March 2015,
Terms of Reference (1)(a), p. v.

16  Senate Standing Committee for the Scrutiny of Bills, Alert Digest No. 2 of 2015, 4 March 2015,
p. 29.
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On the other hand, it may be noted that the matter the defendant is being
required to prove is central to the question of liability for the offence.
Further, it is arguably the case that the relevant authorities should be
required to implement systems which facilitate proof through systems for
recording, processing and storing records. Given the existence of such
systems it may be considered inappropriate to require defendants to
discharge an evidential burden of proof. It is also suggested that the
appropriateness of placing an evidential burden on defendants may be
thought problematic as the entities to whom disclosure of cruelty reports
and delivery of records must be made is not defined with precision, but by
reference to whether the authority has 'responsibility for enforcing laws
relating to animal welfare'. In light of these matters and the brevity of the
justification offered for the approach the committee seeks the Senator's
more detailed explanation of the reversal of onus be sought. The
committee therefore seeks the Senator’'s explanation as to why the
entities to whom disclosure of cruelty and the delivery of records must
be made cannot be defined with more precision as uncertainty in the
operation of offences may also be considered to trespass on personal
rights and liberties."’

Undue trespass on personal rights and liberties — absolute liability schedule 1 item
1, proposed subsections 383.5(5), 385.5(4) and 385.10(4)

2.21  The Scrutiny committee noted that absolute liability applied in relation to the
'jurisdictional’ element of the offence set out in subsection 383.5(4). The Scrutiny
committee indicated that, in light of the explanation at page four of the EM — which is
consistent with the Guide to Framing Commonwealth offences, Civil Penalties and
Enforcement Powers — it would make no further comment in relation to this issue.*®

2.22  The Scrutiny committee noted that this same issue also arises in relation to
subsection 385.5(4) and subsection 385.10(4). The Scrutiny committee indicated that
in the circumstances, it would make no further comment on these subsections.®

Undue trespass on personal rights and liberties — new offences and penalties —
schedule 1, item 1, proposed subsection 385.5(1), 385.10(1), section 385.20

2.23  The Scrutiny committee noted that these provisions detail proposed penalties
for the offences of destroying or damaging property connected with an animal
enterprise, causing fear of death or serious bodily injury to a person connected with
the carrying on of an animal enterprise. It was also noted that section 385.20 sets out

17  Senate Standing Committee for the Scrutiny of Bills, Alert Digest No. 2 of 2015, 4 March 2015,
pp 29 and 30.

18  Senate Standing Committee for the Scrutiny of Bills, Alert Digest No. 2 of 2015, 4 March 2015,
p. 30.

19  Senate Standing Committee for the Scrutiny of Bills, Alert Digest No. 2 of 2015, 4 March 2015,
p. 30.
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aggravated offences in relation to conduct that results in the differing levels of
economic damage or that results in physical injury or death.?

2.24  The Scrutiny committee also observed that the penalties proposed involve
significant custodial sentences ranging from 1 year imprisonment to life
imprisonment. In response to which it was stated that:

The committee's normal expectation is that new offences will be justified
by reference to (a) the need for the offences where existing offences would
also cover the conduct (e.g. crimes against property and persons) and (b)
that penalties imposed for new offences be justified by comparison with
those imposed for similar offences in Commonwealth legislation. As the
explanatory memorandum does not address these matters, the
committee seeks the Senator's comprehensive justification for the
proposed approach.?

Undue trespass on personal rights and liberties — reversal of burden of proof -
schedule 1, item 1, proposed subsection 385.15

2.25  The Scrutiny committee noted that this provides for three defences to conduct
which would otherwise be caught by offences in Division 385. The proposed defences
are that the conduct is:

(a) peaceful picketing, or some other legally sanctioned peaceful
demonstration;

(b) done in good faith in connection with an industry dispute or an industrial
matter; or

(c) publishing in good faith a report or commentary about a matter of public
interest.?

2.26 It was also observed by the Scrutiny committee that, in relation to each of
these defences, a defendant bears an evidential burden of proof.

2.27  The Scrutiny committee acknowledged that the bill's Statement of
Compatibility (at page eight) states:

This is appropriate as it reflects the fact that it would be significantly more
difficult and costly for the prosecution to in effect prove matters such as the
fact that the activity was not reported, as information about whether the
matter was reported would in most cases be peculiarly within the
knowledge of the defendant.?®

20  Senate Standing Committee for the Scrutiny of Bills, Alert Digest No. 2 of 2015, 4 March 2015,

pp 30 and 31.

21  Senate Standing Committee for the Scrutiny of Bills, Alert Digest No. 2 of 2015, 4 March 2015,
p. 31.

22 Senate Standing Committee for the Scrutiny of Bills, Alert Digest No. 2 of 2015, 4 March 2015,
p. 31.

23 Senate Standing Committee for the Scrutiny of Bills, Alert Digest No. 2 of 2015, 4 March 2015,
p. 31.
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2.28 It went on to argue however, that:

Unfortunately this justification for the approach lacks specificity and seems
directed only to the offence in Division 383, not those in Division 385.
Given that aggravated versions of the offences attract very significant
penalties and that the matters in the offence are central to the question of
liability, the committee seeks the Senator's detailed justification for this

approach.?

2.29  The Scrutiny committee concluded as follows in relation to the three
amendments summarised above:
Pending the Senator's reply, the committee draws Senators' attention to the
provisions, as they may be considered to trespass unduly on personal rights
and liberties, in breach of principle 1(a)(i) of the committee's terms of
reference.”®

24 Senate Standing Committee for the Scrutiny of Bills, Alert Digest No. 2 of 2015, 4 March 2015,
pp 31 and 32.

25  Senate Standing Committee for the Scrutiny of Bills, Alert Digest No. 2 of 2015, 4 March 2015,
pp 30, 31 and 32.






Chapter 3
Issues

Key issues raised by those in favour of the bill

3.1 The committee received a number of submissions which fully supported the
objectives of the bill. These submissions were largely — but not exclusively — provided
by those involved in various agricultural enterprises. These groups argued very
strongly in favour of the amendments proposed by the bill, and told the committee that
there is a very real risk that Australian food and fibre production systems can be
compromised by the actions of any person ‘that would for whatever reason, intimidate,
threaten or attack any other person associated with an animal enterprise'. Members of
these groups also expressed concerns in relation to issues of animal safety, the safety
of farm workers and possible breaches of biosecurity protocols.?

3.2 The National Farmers' Federation (NFF) submitted that it strongly supports
the bill in its intent, and is of the view that the bill 'does not preclude any individual
from lawfully pursuing a cause'. It was argued that:

If an organisation or individual wish to raise a concern then they should use
every course available to them to do so as long as it does not break the law.
This [the bill] is a simple and logical approach which reduced the likelihood
of the law being taken into individuals own hands and preventing any
negative impacts such as breaches of biosecurity arrangements which
would have serious consequences for the agriculture industry. The NFF
view is that no one should be above the law. Farmers must conduct their
business in accordance with the law and it only fair and equitable that other
members of [the] community should act lawfully as well.’

Failing to report ‘malicious cruelty to animals’

3.3 As noted in the previous chapter, Section 383.5 makes it a criminal offence
for a person not to report a visual record of what they believe to be 'malicious cruelty’
to an animal to the relevant authority within one business day, and/or the person fails
to surrender the visual record to the relevant authority within five business days.

1 National Farmers Federation, Submission 41, p. 6.

2 See for example, Australian Chicken Growers' Council Limited Submission 59, [p. 2],
Australian Dairy Farmers, Submission 54, [p. 1], Australian Pork Limited, Submission 58, p. 1
and Queensland Farmers' Federation, Submission 67, [p. 2].

3 National Farmers Federation, Submission 41, p. 7.
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3.4 A number of individuals and organisations indicated their support for this
amendment.* The Australian Chicken Growers' Council (ACGA) argued that this
amendment would guarantee that witnesses to malicious animal cruelty are obliged by
law to report the incident within 'a timeframe that allows authorities to address and
prevent further occurrences of cruelty in a timely manner'.”> The ACGA also indicated
that it supports the use of the word ‘'malicious' in the amendment, because it prevents
any ambiguity about what might be defined as animal cruelty and argued that 'a
perfectly human practice might be seen as cruel if witnessed by someone who does
not understand the process".®

3.5 In response to a submission provided by the AVA which argued that the
proposed measure would not achieve its stated objectives, Dr Barry Smyth, Past
President of the AVA, responded:

The bill addresses specifically cases of malicious cruelty to animals. And
the notification cannot be soon enough. You need to know straightaway.
The sooner you can have access to an animal that has been injured or whose
welfare in any other way has been compromised, the sooner you can
institute treatment and the better off the animal will be and the more
likelihood there is of a successful outcome to your treatment. The longer
the delay between reporting and you, as a veterinarian, being able to access
the animal and being able to institute treatment, the less likely you are to
have a good outcome. So | do not see a problem with 24-hour reporting.’

3.6 The committee also notes Dr Smyth's responses to questions from the
committee regarding the AVA's submission:

Senator Rhiannon: Did you read the AVA's submission before you came?
Dr Smyth: Yes, I did.

Senator Rhiannon: So you would be aware of their statement. They have
said:

. we have concerns about the effectiveness of this proposed legislation to
achieve any significant improvement in animal welfare.

Do you agree with that statement?
Dr Smyth: Absolutely not.®

3.7 ACGA also expressed support for the second part of the amendment — the
requirement to surrender any visual evidence within a five day period. It was further

4 See, for example, National Farmers' Federation, Submission 41, p. 7, Australian Chicken
Growers' Council Limited Submission 59, [p. 2], Australian Dairy Farmers, Submission 54, [p.
1], Australian Pork Limited, Submission 58, p. 1 and Queensland Farmers' Federation,
Submission 67, [p. 2].

Australian Chicken Growers' Council Limited Submission 59, [p. 2]
Australian Chicken Growers' Council Limited Submission 59, [p. 2]
Dr George Barry Smyth, Committee Hansard, 15 May 2015, p. 24.
Dr George Barry Smyth, Committee Hansard, 15 May 2015, p. 25.

o N O O
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suggested that the requirement that any evidence being provided should be unedited,
would ensure that evidence (that could lead to preventing future cases of cruelty) are
not stockpiled with a view to achieving greater media impact and shock value.®

3.8 Australian Pork Limited (APL) also raised concerns about footage being used
for shock value. APL submitted whilst it considers the proposed timeframes for
reporting animal cruelty (and the provision of any record of this cruelty) are
appropriate, it argued that the bill could be strengthened by:

... specifically stating that the removal of metadata or the manipulation of
the electronic files (e.g. the incorporation of 'screams' from animals for
'shock’ purposes) be prohibited. APL is concerned that the altering of
evidence in any form will potentially render evidence of animal cruelty
inadmissible in a court of law.™

3.9 While being clear in its support for the bill, APL also sought some
clarification in terms of the terminology used in relation to this particular amendment.
It was suggested that there is a need for more inclusive definitions — in particular a
clarification of the term 'domestic animal'. APL asked, for example, whether the term
only applies to farmed animals or whether it also covered domestic pets and
enterprises such as puppy farms. APL argued that this particular definition should also
be made clearer in the EM."

3.10  The NFF acknowledged that the draft bill is concerned in large part with the
issue of reporting malicious cruelty as defined under section 383.10, and surrendering
visual recordings of malicious cruelty. The NFF noted that the bill does not address
animal suffering as a result of animal neglect, and suggested that the scope of the bill
be broadened to include:

. incidences of cruelty against wildlife and feral animals;
. incidences where duty of care has been breached; and

. a requirement to report by anyone who witnesses such acts of malicious
cruelty whether filmed or not.*

3.11  The NFF suggested that broadening the bill may address potential criticisms
that the legislation is intended to keep such things hidden from public view rather than
to actually tackle animal cruelty.*®

Destroying or damaging property and causing fear of death or serious bodily injury

3.12  As previously noted, under Section 383.5, the bill proposes the creation of a
new offence for engaging in conduct that destroys or damages property in the
following circumstances:

9 Australian Chicken Growers' Council Limited Submission 59, [p. 2]
10  Australian Pork Limited, Submission 58, p. 2.

11  Australian Pork Limited, Submission 58, p. 1.

12 National Farmers Federation, Submission 41, p. 7.

13 National Farmers Federation, Submission 41, p. 7.
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3.13
follows:

3.14

where that property:
is used in carrying on an animal enterprise;
belongs to a person who carries on an animal enterprise; or

belongs to a person who is otherwise connected with, or related to
animal enterprise; and

where the person engaging in the conduct intends that the conduct will
interfere with the carrying on of the animal enterprise.

The new offence provision proposed by Section 385.10 can be summarised as

a person commits an offence (the first person) if they engage in conduct
involving threats, vandalism, property damage, criminal trespass,
harassment or intimidation in circumstances where that conduct causes
another person (the second person) to reasonably fear that ‘any person’ will
cause death or serious injury to a 'targeted person', being the second person,
or their close family member, or their employee or a contractor of the
person. This must occur in circumstances where:

- the second person or the targeted person carries on an animal
enterprise; or

- the second person or the targeted person is otherwise connected
with, or related to, an animal enterprise and;

- the first person intends that the conduct will interfere with the
carrying on of the animal enterprise.**

In his evidence to the committee, Dr Peter Scott™® told the committee that

those who invade agricultural enterprises — for example, poultry farms and piggeries —
can cause considerable damage and disruption. Dr Scott argued that following
incursions on farms, one of the primary concerns is biosecurity — in relation to both
exotic and endemic diseases:

Endemic diseases are diseases that are out there and they are controlled by
vaccination in general. But particularly when you are dealing with elite
herds, those herds are under extreme biosecurity, where people shower on
and have a strict 'no entrance’ of 48 hours and things like that. And |
suppose those animals are bred very, very clean, out of a disease-free status.
We do have active examples of people invading those farms and
introducing those endemic diseases, which means that those animals lose

14

15

Joint Submission: Animal Defenders Office, the Northern Rivers Community Legal Centre,

Lawyers for Companion Animals and Far West Community Legal Centre, Submission 201, [p.

4],

Dr Peter C. Scott is a veterinarian who has considerable experience in working with intensive
farming and animal enterprises.
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value for commercial sale down the line and in some cases for export
overseas. '®

3.15  Mrs Jo-Anne Bloomfield, a cattle producer in the Northern Territory, argued
that the actions of those involved in farm intrusion can actually ‘initiate negative
animal welfare through intention or otherwise’, and in some cases the invasion itself
can lead to malicious cruelty through injury and/or death of an animal.

3.16  Mrs Bloomfield told the committee that she supports the provisions of the bill,
and made the following comments in relation to trespass and destroying and/or
damaging property:

. trespass laws alone do not act as a deterrent to those people involved in
property invasions; and

. most people involved in property invasions have no actual animal
husbandry skills and are not trained in the legal aspects of conducting
investigations;

. it is only a matter of time before mass animal deaths occur due to intruders;
and

. it is also only a matter of time before a human being is either injured or
killed during a farm invasion.

Committee comment

3.17  The committee has in the past expressed its concerns about the risks those
employed in agricultural enterprises are constantly exposed to. The committee is very
much aware of the ways in which those involved in Australia’'s food and fibre
production systems and their livestock can be compromised by the actions of those
who would seek to intimidate, threaten or attack them. The committee shares the
concerns of those involved in agricultural enterprises in relation to the safety of farm
workers and livestock and the serious consequences which can arise following
breaches of biosecurity and workplace health and safety protocols.

Key issues raised by those opposed to the bill

3.18  The committee received a substantial number of submissions to its inquiry — a
large number of which expressed concern about the intentions of the bill. In particular,
the committee received a substantial number of submissions which did not support the
amendment proposed in Section 383.5 in relation to failure to report 'malicious cruelty

to animals".’

16  Dr Peter C. Scott, Committee Hansard, 15 May 2015, p. 24.

17 See for example, Mr Barry Terzic and Ms Sonja Terpstra, Submission 9, p. 1, Mr Paul Daher,
Submission 17, p. 1, Ms Nicole van Barneveld, Submission 21, p. 1, Greens NSW, Submission
42, p. 3, Sentient, The Veterinary Institute for Animal Ethics, Submission 51, [p. 1], RSPCA,
Submission 52, p. 4, Voiceless, Submission 56, p. 3, Ms Karin Schuett, Submission 801, p. 1,
Mr J. and Ms C. Donaldson, Submission 803, p. 1 and Joint Media Organisations, Submission
810, p. 2.
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3.19 In particular, it was suggested by a number of submitters that the bill would
unfairly target undercover investigators and investigative journalists who expose
animal cruelty.’® It was argued that 'investigators should be allowed to gather
evidence to expose those who commit animal cruelty'.™ Further, it was argued that:

The Bill will also target whistleblowers, who will then be deterred from
exposing animal cruelty in their workplaces (abattoirs, factory farms, etc)
due to fear of losing their jobs if they are identified. There is specific
whistleblower legislation in place within Australia to specifically protect
people ir;osuch situations, and these protections should not be curtailed by
this Bill.

3.20 A similar sentiment was expressed by submitters who argued that:

... since subsection 383.5(2) makes the actual occurrence of animal abuse
immaterial, and since reporting is only limited to select authorities, it is
difficult to see how this provision aligned with the purported object of the
Bill, which is to ensure that animals are protected against 'unnecessary
cruelty' and to minimise delays in the reporting of cruelty. If these
intentions are genuinely at the heart of the Bill, then available avenues for
reporting abuse would be widened, and the focus of the provisions would
be on the occurrence of actual abuse, and not on the subjective qualities of
those who capture evidence of abuse.*

3.21 A large number of submitters also argued that, without undercover
investigations, animal cruelty in abattoirs and factory farms would escape detection.*

3.22 It was argued that this provision ‘creates a positive legal duty which is both
unusual and highly burdensome, and it is difficult to identify any analogous provision
under either Commonwealth or state legislation'. Further, it was argued that this is:

Particularly concerning since the provision involves the creation of a
criminal offence where the burden of proving the elements of the offence is
displaced from the prosecution to the defendant (contrary to s13.1 of the
Code). A criminal conviction attracts consequences that typically extend far
beyond the immediate penalty, and the Explanatory Memorandum does not
include any explanation as to why it is appropriate to impose such onerous
obligations and sanctions on members of the community who are not

18  See for example, Sentient, The Veterinary Institute for Animal Ethics, Submission 51, [p. 1],
Voiceless, Submission 56, p. 3, Ms Karin Schuett, Submission 801, p. 1, Mr J. and Ms C.
Donaldson, Submission 803, p. 1 and Joint Media Organisations, Submission 810, p. 2.

19  Ms Karina Huddleston, Submission 200, p. 1.
20  Ms Karina Huddleston, Submission 200, p. 1.

21  Joint Submission: Animal Defenders Office, the Northern Rivers Community Legal Centre,
Lawyers for Companion Animals and Far West Community Legal Centre, Submission 201, [p.
2].

22 See for example, Mr Barry Terzic and Ms Sonja Terpstra, Submission 9, p. 1, Mr Paul Daher,
Submission 17, p. 1, Ms Nicole van Barneveld, Submission 21, p. 1, Greens NSW, Submission
42, p. 3, RSPCA, Submission 52, p. 4 and Ms Lynn Fitzpatrick, Submission 71, p. 1.
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3.23

3.24

3.25

or neglect should act to report their concerns as soon as practically possible'.

3.26

perpetrators of animal abuse, but who merely witness and capture evidence
of animal abuse. Similarly, the fact that it is difficult for the prosecution to
prove a particular matter is not in itself a sound justification for placing an
evidentiary burden on a defendant, and the explanation provided in the
Explanatory Memorandum can only be described as deficient, at best.?®

In evidence to the committee, the RSPCA indicated that the organisation
'believes that anyone witnessing animal cruelty has a moral obligation to report it to
relevant authorities’. The RSPCA indicated that it also supports a mandatory reporting
requirement under an appropriate and effective legal framework. It argued that its
preferred framework would include:

an appropriate class of persons to whom the reporting obligation applies;

a reasonable and effective period within which to report;
comprehensive protections for the individuals reporting; and
implementation within the appropriate jurisdiction.*

The RSPCA further argued that the reporting requirement contained in the bill
does not address these key features:

It imposes an arbitrary and unrealistic reporting time frame. It applies only
to individuals who take video and photographs of cruelty and not to
eyewitnesses, which makes it clear that the bill is directed at private
investigations and journalists in particular and therefore casts doubt over
the sincerity of the bill's stated aims of protecting animals. It provides no
protections for those who are made to report, and it is proposed for
implementation at the federal level, which is constitutionally suspect and
will create difficulties in enforcement. Ultimately it will inhibit and prevent
investigations into widespread or routine cases of animal cruelty.”

The views expressed by the RSPCA were supported by the Australian
Veterinary Association (AVA). The AVA noted that veterinarians have an ethical
obligation to report instances of abuse or neglect to the authorities and, similarly the
organisation 'believes that members of the public who become aware of animal abuse

1 26

The AVA did, however, express concerns that:

... the rather limited time frame for reporting and the related penalties in
this draft bill may actually discourage reporting. It is also likely that in
remote locations reporting within one business day may not be practical.
While the bill's explanatory memorandum suggests that there is some

23 Joint Submission: Animal Defenders Office, the Northern Rivers Community Legal Centre,
Lawyers for Companion Animals and Far West Community Legal Centre, Submission 201, [p.

2.

24 Mr Jed Goodfellow, Policy Officer, RSPCA Australia, Committee Hansard, 15 May 2015, p. 7.
25  Mr Jed Goodfellow, Policy Officer, RSPCA Australia, Committee Hansard, 15 May 2015, p. 7.
26  Australian Veterinary Association, Submission 64, p. 3.
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flexibility in the reporting timeframe, this is not included in the bill itself.
There should be greater clarity around this in the bill at the very least.?’

3.27  The Animal Law Institute (ALI) also raised concerns about what it described
as the 'unreasonable time limits'®® prescribed in the bill in relation to reporting. ALI
argued that the proposed one day and five day time limits are unreasonable and
counter-productive to the prevention of malicious cruelty, in the following ways:

o A person who is unable to report malicious animal cruelty (within the one
day timeframe) is likely to choose not to report the cruelty at all, rather than
face possible criminal charges.

. The bill states that the time requirements start from the time the record is
made. It is possible there would be situations where an individual
(conducting a covert investigation) would leave a camera recording for
several days before returning to collect the camera. In this situation, the
individual would then be required to watch footage, possibly seek expert
opinions from a veterinarian or a lawyer, to determine if it contained any
malicious cruelty. By the time the individual is able to hand over the
footage, they may have already breached the reporting requirements.

o  The requirement to report all recorded incidents of malicious animal
cruelty within one day prevents ongoing investigations into animal
industries, which may be uncovering long term and systematic animal
cruelty.?

3.28 The committee received evidence from a number of submitters which
commented on Section 385.5 of the bill — which proposes the creation of a new
offence for 'engaging in conduct that destroys or damages property' in a number of
different circumstances. Those opposed to the bill noted that this provision is
extremely broad, and the EM does not offer sufficient explanation as to its application,
or to the meaning of many of its terms.

3.29 It was argued, for example that it is difficult to draw any clear legal boundary
around what it means to engage in conduct that destroys or damages property that
belongs to a person who is connected with, or related to, an animal enterprise, given
that 'animal enterprise’ is defined in the bill to include a commercial enterprise that
stores animals or animal products, for among other things, profit or food.

3.30 It was further argued that:

The definition of animal enterprise also includes, rather curiously, 'any
show or similar event intended to advance agricultural arts or science’,

27  Australian Veterinary Association, Submission 64, p. 4.
28  Animal Law Institute, Submission 530, p. 2.
29  Animal Law Institute, Submission 530, p. 2.
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which again casts an extremely broad net in terms of the provision's
coverage.*

3.31 A number of submitters also argued that the EM does not provide an
appropriate explanation as to why it is necessary to create a new, additional offence
relating to property damage, or why the imposition of new criminal penalties is
warranted or justified.*"

3.32 ALl suggested that the bill creates an unnecessary duplication of existing
laws, and may in fact lead to double punishment. Further, it argued that:

Laws are currently in effect in all States and Territories to capture the
proposed offences contained in Division 385, including damage to property,
threats, vandalism, criminal trespass, harassment or intimidation. These
new offences are wholly unnecessary, as they would duplicate crimes
contained in state and territory legislation. ALI fails to see grounds to create
additional offences to the state/territory laws simply because those offences
are committed on the property of an animal enterprise, belonging to a
person who carries on an animal enterprise, or belonging to a person who is
otherwise connected with, or related to, an animal enterprise.*

Committee comment

3.33  The committee acknowledges that a significant number of the submissions to
this inquiry questioned both the intention and the likely operation of the bill in regard
to animal cruelty. In particular, the committee notes the views expressed by those who
argued that the proposed legislation would unfairly target those who seek to uncover
animal cruelty, such as whistleblowers (including abattoir, farm and factory workers),
undercover investigators and investigative journalists.

3.34  Whilst the committee acknowledges these views, it also notes that the bill
does not remove or limit the ability for people to report animal cruelty, nor does it
preclude any individual from lawfully pursuing a specific case of ongoing and/or
systematic animal cruelty.

3.35  The committee does note, however, the argument raised by some submitters
about the prescriptive nature of the timeframe for reporting. The committee
acknowledges that, particularly in the case of remote locations, reporting within one
business day may not be practical or possible. The committee therefore suggests that
the time frame for reporting be less prescriptive.

30  Joint Submission: Animal Defenders Office, the Northern Rivers Community Legal Centre,
Lawyers for Companion Animals and Far West Community Legal Centre, Submission 201, [p.
4].

31  See for example, Australian Veterinary Association, Submission 64, p. 4, Barristers Animal
Welfare Panel, Submission 240, Annexure A, p. 1, The Animal Law Institute, Submission 530,
p. 3 and Joint Submission: Animal Defenders Office, the Northern Rivers Community Legal
Centre, Lawyers for Companion Animals and Far West Community Legal Centre, Submission
201, [p. 4].

32 See for example, The Animal Law Institute, Submission 530, p. 3.
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Recommendation 1

3.36 It is recommended that, rather than the current requirement of one
business day, the time frame be amended to require that a person report, ‘as
soon as practicable’ to the relevant authority.

Recommendation 2

3.37  Itis recommended that, subject to the foregoing recommendation, the bill
be passed.

Senator the Hon Bill Heffernan
Chair



Australian Greens' Dissenting Report

1.1 The Australian Greens are deeply committed to improving animal welfare.
We support any actions that seek to alleviate animal suffering and to put an end to
animal cruelty where it occurs.

1.2 The Australian Greens fully reject any attempts to minimise and remove
mechanisms that would increase transparency and accountability to this end.

1.3 The Criminal Code Amendment (Animal Protection) Bill 2015 seeks to deter
and punish those who would expose to the public visual evidence of animal cruelty in
commercial animal industries. It would do this by effectively criminalising
investigators while turning a blind eye to the perpetrators of that cruelty.

1.4 Indeed, the bill would result in greater penalties being imposed on those who
make visual records of animal cruelty, than those who would commit the cruelty
which remains an illegal act.

1.5 As such, the Greens reject the bill in its entirety.

1.6 The Greens acknowledge and thank the 1600+ individual submissions made
to the inquiry which have helped inform the Greens’ position. We note an
overwhelming majority of submissions condemn the bill and its intentions, and that
the minority support for the bill consists of those commercial interests that would
benefit from less scrutiny of their animal welfare practices.

1.7 We also thank the many others who signed petitions and form letters and who
contacted their elected representatives directly opposing the bill.

1.8 Without the voices and actions of Australians from all walks of life and
political persuasions; without the journalists, activists and investigators of animal
welfare issues; without the hard work of our animal welfare organisations across
Australia, animals suffering systemic and casual cruelty would forever remain
voiceless and unnoticed behind closed doors.

1.9 The Greens also thank the committee for its hard work and the witnesses to
this inquiry particularly the RSPCA, Voiceless, Sentient, and the Barristers Animal
Welfare Panel, for their valuable input. We thank Animals Australia and Animal
Liberation for their advice on this bill.

Purpose of the bill

1.10  The Second Reading Speech asserts the primary aim of the bill is “the welfare
of the animals believed to be victims of malicious cruelty””, while the Explanatory
Memorandum claims “the Bill’s first priority is to ensure that animals are protected
against further unnecessary cruelty caused by a delay in reporting”. The title of the
bill erroneously claims ““Animal Protection’ as its purpose.

1.11  However statements in the Second Reading Speech and by the bill’s
proponents make clear the primary aim is to protect commercial industries from public
exposure if their business practices result in animal cruelty. This would ensure that
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such businesses could continue profiting or benefitting from the mistreatment and
suffering of animals.

1.12  The effects of the bill confirm this.

1.13 It protects enterprises and associated persons and ventures from having visual
evidence of systemic and long-term animal cruelty collected and exposed to the public
and to legal scrutiny and accountability.

1.14 It also gags public revelations of animal cruelty by meting out draconian and
disproportionate punishment to the investigators, whistle-blowers, advocates and
media who would make and accumulate that visual record evidencing the animal
cruelty.

1.15 It should be noted such bodies of evidence have been necessary for the
successful prosecution of animal cruelty cases and for informing public demand for
change to alleviate harm inflicted on animals by animal enterprises. This bill if passed
would also diminish the chances of successful legal prosecution of cases against
perpetrators of animal cruelty and neglect.

1.16  The bill turns a completely blind eye to the perpetrators of animal cruelty,
despite the illegality of those crimes and the public demand for such crimes to be
investigated and prosecuted.

1.17  Incredibly it does not compel other direct eye witnesses to report any animal
cruelty when they see it.

1.18  The Greens note that proponents of the bill are contradictorily silent on these
fundamental omissions that will allow the unimpeded continuation of animal cruelty
where it occurs.

New offences

1.19  The bill creates three new broad offences that are applicable only to animal
enterprises or related enterprises or individuals:

1. Failing to report and submit the visual recording of malicious animal cruelty
within certain time limits (s383.5).

2. Damaging of property belonging to an animal enterprise or a person connected
or related to an animal enterprise (s385.5).

3. Causing fear of death or serious bodily injury to a person who is connected or
related to an animal enterprise (s385.10).

Duplication

1.20  The bill unnecessarily duplicates existing laws with the risk of double
punishments, confused legal processes and compromised investigations by authorities.

1.21  State and federal laws already exist to protect all persons including “animal
enterprises” from trespass, property damage, and conduct involving bodily injury,
threats, harassment or intimidation. Those laws are already adequate.

1.22 Indeed evidence to the inquiry suggests this bill would confuse and
complicate law enforcement of those existing statutes.
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1.23  There has been no case made in any of the bill documents, nor in any
evidence provided to the inquiry, as to why any part of this bill is needed or
appropriate in any form.

1.24 The Greens note the Joint Media Organisation’s observation that the
Australian Government Annual Deregulation Report 2014 states that ““poorly
designed and inefficient regulation has been imposing unnecessary costs on us all”’
and that the current government in 2014 removed ““over 10,000 unnecessary and
counter-productive regulations and redundant acts of parliament™.

1.25  The additional qualifier attached to the replicated offences “with the intention
of interfering with the carrying on of an animal enterprise” is redundant. Courts
already consider the motivation of offenders during the sentencing process.

Political and commercial agendas

1.26  With this in mind, however, the Greens share a number of submitters’
concerns that the additional offences, solely applicable to commercial animal
industries and associated individuals and entities, confirm that this bill is drafted to
suit the political and commercial agendas of its proponents and to ensure a criminal
conviction to suit those agendas.

1.27  This is dangerous territory indeed. As noted by Barristers Animal Welfare
Panel, the RSPCA, and other submissions, it risks serious abuse of legislative power
to secure criminal convictions for political or commercial advantage.

Targets visual records of cruelty

1.28  The bill criminalises a person because they recorded an activity they believe
to be “malicious cruelty” to animals and have not reported that activity within one
business day, or have not submitted that visual record within five business days to an
unspecified “authority” (s383.5).

1.29  This offence is applicable only to photographs and film footage of what is
believed to be animal cruelty. This, taken with the time limits for reporting, effectively
criminalises the accumulation of visual evidence required to prove systemic and
ongoing animal cruelty in animal use industries and would ensure any long-term
animal welfare investigations ““are stopped in their tracks” (RSPCA Australia, Sub
52).

1.30 The scope of the bill would also criminalise vets, media and any other
members of the public who record what they believe may be instances of animal
cruelty.

1.31  The provision would dissuade individuals from seeking expert advice about
the validity of their recorded animal cruelty concerns and put an end to the lodging of
those animal welfare concerns outside the time periods, as to do so would constitute a
criminal offence under this bill. Already public whistleblowers delay reporting animal
abuse for various reasons, they “often report they were nervous, frightened of the
animal abuser, or were hoping that the abuse would stop without intervention”
(Animal Liberation, Sub 242).
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1.32  Conversely, the bill may also find law enforcement agencies or the RSPCA
flooded with thousands of photographs or footage of innocuous activities involving
animals from all and sundry who may be concerned about committing a crime if they
do not submit their animal photographs or footage of what might be construed as
possible animal welfare breaches.

Constitutionality

1.33 The Greens also note questions raised in many submissions about the
constitutionality of the bill.

Infringement of traditional rights, freedoms and privileges

1.34  The Joint Media Organisation’s submission also highlights the Government’s
review by the Australian Law Reform Commission of Commonwealth laws, aiming to
identify provisions that unreasonably compromise and encroach upon traditional
individual rights, freedoms and privileges.

1.35  The stated intent by the Attorney-General is to ““strive to protect and restore”
those rights, recognising the diminishing and devaluing of those freedoms
compromise the principles of democracy.

1.36  This bill actively and deliberately dismantles those rights and turns its back on
well-established legal principles.

1.37  The Joint Media Organisations made it clear that the bill operates to actively
undermine and inhibit freedom of the media for investigative news gathering and
reporting in good faith and in the public interest. Especially those stories that “may
shine a light in dark areas™ such as intensive farming operations, live exports or the
more recent greyhound industry investigations.

Reversal of Evidential burden

1.38  The presumption of innocence is a fundamental cornerstone of common and
criminal law which serves to protect even those proponents of the bill from arbitrary
punishment by requiring the prosecution prove all elements of an offence beyond
reasonable doubt.

1.39  This bill reverses the evidential burden of proof with the Explanatory
Memorandum asserting that such a reversal ““will not necessarily violate the
presumption of innocence provided that the law is not unreasonable in the
circumstances and maintains the rights of the accused” (our emphasis).

1.40 That is, this bill does not require the prosecutor or the accuser to provide
evidence to establish the offence. Rather the defendant must shoulder the evidential
burden to disprove the (non-established) offence.

1.41  Currently the reversal of the evidential burden onto the defendant is imposed
in serious cases involving treason, espionage, and terrorism related acts as defined in
the Criminal Code Act 1995. As an aside, the Greens share the same deep alarm about
the removal of the basic right to a presumption of innocence in these cases.

1.42  Nonetheless, it is outrageous that proponents of the bill would have trespass,
property damage, and fear of harassment or intimidation — or the non-reporting of a
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photograph or video of animal abuse — fall into the same category such as are
currently claimed to warrant serious abrogation of such a fundamental legal principle
as the presumption of innocence.

1.43  That investigators into animal welfare abuses may be prosecuted in the similar
rights framework as those accused of violent terrorist acts, where they must disprove
an accusation that may be delivered without any proof whatsoever, is of most serious
concern.

1.44  The Greens concur with submissions that note the claim this provision is
justified because the prosecution would find it “very difficult” to prove that visual
records of animal abuse were made is an absurdity, given the making of such records
Is the threshold element of the principal offence under the bill.

1.45  Equally absurd is that the prosecution must prove the act of cruelty in the first
place, and then put aside that established fact in order to pursue the primary question
of if or when that act was reported and recorded visual evidence supplied to
authorities.

Removal of intention

1.46  The bill also removes another important check on excessive punishment by
removing no fault provisions otherwise available to the courts under existing laws:
“no fault needs to be proved and the defence of the mistake of fact is not available™.

1.47 The onus is on the accused to disprove an offence unproven by the
prosecution, with a presumption of guilt from the outset, and then unable to rely on
any defence of ignorance or honest mistake of fact.

1.48  The dismantling of such fundamental legal protections, when considered with
the penalties this bill seeks to bring down is unconscionable.

Draconian and excessive penalties

1.49  The bill seeks draconian and disproportionate penalties for those seeking to
obtain evidence of cruelty in animal enterprises that exceed maximum penalties for
the actual infliction of animal cruelty.

1.50 The omission of a described “maximum” penalty finds that prescribed
penalties in the bill are effectively mandatory.

1.51  This could see an animal welfare investigator prosecuted under the provisions
of this bill facing a mandatory maximum penalty without the need for the accusing
animal enterprise, or any person or business related to the enterprise, to prove the
offence.

1.52  Not only this, the accused would be stripped of any basic right to the
presumption of innocence or of a right of defence and instead would have to disprove
the offence, regardless of whether the prosecution had any merit whatsoever.

1.53  Under this bill, it is conceivable that “an individual could be imprisoned for
one year for breaking a lock or rescuing a sick or injured hen, which would certainly
be an unjust outcome” (Voiceless, Sub 56).
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Non-specificity

1.54  The Greens NSW’ submission notes there are a number of offences in the bill
that are drafted dangerously loosely.

1.55  For example, the aggravated offences provisions (s385.20) lack the specificity
such as causation, malice or intent otherwise required in laws on homicide or serious
injury. For example the test “if the conduct results in [serious bodily injury, economic
damage, or death to any individual]” does not specify what “results in” means.

1.56  Given the penalties are mandatory, and the maximum penalty is life
imprisonment “for conduct that results in death”, this conceivably could result in
someone being accused of contributing to the death of any individual who may not
have actually been present when the offence is asserted to have been committed.

1.57 A similarly vague offence (s385.10) “engages in conduct involving” allows
the capture of an inappropriately broad range of activities that may have only the most
tenuous connection to the offences of threats, vandalism, property damage, criminal
trespass, harassment or intimidation that cause “fear” in a person — whether that fear is
rational or not.

1.58  Sentient (Sub 51) notes the definition of “animals” does not protect non-
domestic animals such as native and non-native wildlife which is often subjected to
malicious cruelty as evidence by the recent expose of live bating in the greyhound
racing industry.

The real problems

1.59  The Greens have long condemned the inadequacy of current laws that purport
to protect the welfare and wellbeing of animals within industry and other so-called
“animal enterprises”.

1.60 The lack of well-funded independent oversight of animal cruelty protection
and the inadequate monitoring and enforcement of existing animal protection laws by
government agencies continues to condemn animals to short lifetimes full of pain, fear
and great suffering beyond the spotlight of the public gaze.

1.61 It is the lack of will and commitment from government that necessitates
organisations such as Animals Australia, Animal Liberation , PETA and the many
other courageous animal groups, journalists and committed individuals to investigate,
bear witness to, and collect evidence of systemic industry-wide and long-term animal
cruelty.

1.62 Itis a lack of government support and funding that finds inadequately funded
or legally empowered ““animal protection enforcement bodies such as the RSPCA,
who are then put in a position to have to act on a reactive basis, after the harm is
done”” (Animals Australia. Sub 770).

1.63  The significant impact such investigations have had on the development of
animal welfare law, on enabling prosecutions against animal cruelty, increasing
consumer and public awareness and forcing changing practices by offending
industries and businesses cannot be underestimated.
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1.64  Just two of the many examples: Without Animals Australia’s collection of
extensive evidence of cruel slaughter practices in Indonesia and ABC’s Four Corners
reporting of that evidence, the live export ESCAS regulations would not have been put
in place and extended to the importing countries, the use of the cruel Mark | slaughter
boxes would not have been banned and increased pre-stunning methods would not
have been implemented in Indonesia (Animals Australia, Sub 770).

1.65  The greyhound industry across Australia would be continuing to use animals
as live bait if not for the work of Animals Australia and Animal Liberation
Queensland that has shaken up the industry across the country.

1.66  This bill would put an end to the community’s most formidable weapon in
exposing and prosecuting widespread routine and systemic cruelty: Covert
surveillance in long-term investigations.

1.67  The Greens condemn this bill. It is an undisguised and clumsy attempt to end
the scrutiny of offending animal industries, by punishing the investigators and
protecting the offenders.

1.68 It offers nothing to repair our completely ineffective animal welfare
regulatory framework.

1.69  There has been no evidence presented to support a case that this bill is
required or appropriate. It undermines basic legal principles necessary to a fair and
just legal system. It has no social license.

1.70  The Greens unequivocally reject this offensive bill.
Dissenting report recommendations
1. The Greens recommend this bill not proceed.

2. Employees, owners and operators, associates and others connected to animal
facilities who suspect or are witness to animal cruelty or neglect in that
enterprise should be compelled to report it.

3. Strong and effective legal protections should be afforded to those who thus are
required to report animal cruelty.

4. Journalists and independent investigators should not be prosecuted for the
provision of any evidence of animal cruelty in animal enterprises.

5. Minimum Standards and Codes of Practice should meet public expectations of
what constitutes humane treatment of animals. They should not codify animal
cruelty that would otherwise be prosecuted under existing animal protection
legislation.

6. The Australian Government should reinstate withdrawn funding for the
Australian Animal Welfare Strategy and its advisory committees and commit to
supporting animal welfare initiatives at a federal level, and prosecuting
breaches to its own regulations such as the ESCAS that pertains to live exports.

7. Departments of Agriculture represent the interests of industry and should not
be responsible for oversight of animal welfare investigations.
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8.

10.

11.

An Independent Office for Animal Welfare (IOAW), should be introduced by
the federal government to oversee and coordinate state based I0OAWSs. All
IOAWSs should be empowered, resourced and compelled to fully investigate,
enforce and prosecute all animal welfare cases, including not only
domesticated animals but also native and non-native wildlife.

More and adequate funding and resources should be provided to animal
protection organisations such as the RSPCA and The Animal Welfare League
who are charged with investigating animal cruelty complaints.

Investigating organisations and animal welfare investigative officers such as
the police and the RSPCA should be provided with appropriate powers and
resources to detect long-term systemic animal cruelty and to enforce and
prosecute breaches. This includes the ability to covertly record investigated
premise and unannounced inspections of facilities.

Industries and sectors who use animals in any way should be incentivised by
government to promote public transparency and accountability to ensure their
treatment of animals meets social and ethical expectations of humane
treatment.

Senator Lee Rhiannon
Australian Greens
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18 Ms Deb Morris
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Form

Additional information received

Received on 19 May 2015, from Sentient, The Veterinary Institute for Animal
Ethics. Answers to Questions taken on Notice on 15 May 2015.

Received on 20 May 2015, from RSPCA Australia. Answers to Questions
taken on Notice on 15 May 2015.

Received on 20 May 2015, from Mr Trent Thorne. Answers to Questions
taken on Notice on 15 May 2015.

Received on 22 May 2015, from Voiceless. Answers to Questions taken on
Notice on 15 May 2015.

letters received

Form letter variation 1 was received from 1476 individuals.
Form letter variation 2 was received from 8 individuals.
Form letter variation 3 was received from 5 individuals.
Form letter variation 4 was received from 73 individuals.
Form letter variation 5 was received from 2 individuals.
Form letter variation 6 was received from 243 individuals.
Form letter variation 7 was received from 26 individuals.
Form letter variation 8 was received from 14 individuals.
Form letter variation 9 was received from 16 individuals.
Form letter variation 10 was received from 7 individuals.
Form letter variation 11 was received from 2 individuals.
Form letter variation 12 was received from 2 individuals.
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Public hearings and witnesses

15 May 2015, Canberra ACT

ELLIOTT, Dr Rosemary, President,
Sentient, The Veterinary Institute for Animal Ethics

GIUFFRE, Mr Emmanuel, Legal Counsel,
Voiceless, The Animal Protection Institute

GOODFELLOW, Mr Jed Andrew, Policy Officer,
RSPCA Australia

GROVES, Mr Chris, Chair, Animal Welfare Taskforce,
National Farmers' Federation

HALL, Ms Jo, Chief Executive Officer,
WoolProducers Australia

JONES, Dr Bidda, Chief Scientist,
RSPCA Australia

KERR, Ms Deborah, General Manager, Policy,
Australian Pork Limited

LLOYD, Dr Barry,
Private capacity

MAHAR, Mr Tony, Deputy Chief Executive,
National Farmers' Federation

McEWEN, Mr Graeme James, Director,
Barristers Animal Welfare Panel

NEIL, Ms Heather, Chief Executive Officer,
RSPCA Australia

SCOTT, Dr Peter C,
Private capacity

SMYTH, Dr George Barry,
Private capacity

THORNE, Mr Trent Anthony,
Private capacity
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Submission 808 — Further submissions accepted by the
committee
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Number  Submitter

1 Yehuda Harmor

2 Chris Gill

3 Yasmeen de la Croix
4 Louise Murphy

5 Marina Finlay

6 Georgia Fox

7 Noel Marchiandi
8 Amanda Sieders
9 Jane Gray

10 Bernardine Guy
11 Barbara Fraser

12 G Kelsey

13 Gaby Menschel
14 Tania Connolly
15  Wendy Bergin

16  Jackie Rares

17 Elizabeth Taylor
18 James Kitchen

19 Helen Vines

20 Emma Lord

21 Brendan Mays

22 Matt Peake

23 Stan and Wendy Bajdo
24 Priscills Chapman
25 Alarna Jenkins

26 Tina Maddison
27 Geoff Tilley

28 Tricia Wells

29 Glen Paton

30  Robyne Green
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